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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7443A(b)(3) of the Internal Revenue
Code of 1986, as anended and in effect at the time the petition
was filed, and Rules 180, 181, and 182. Subsequent section
references are to the Internal Revenue Code in effect for 1992.

Rul e references are to the Tax Court Rules of Practice and

Pr ocedur e.



In a notice of deficiency issued to petitioner on Novenber
20, 1996, respondent determned a deficiency in his 1992 Federal
income tax in the anount of $1,951, and an addition to tax under
section 6651(a)(1) in the anobunt of $488.

The issues for decision are: (1) Wether various itens of
inconme attributed to petitioner in the notice of deficiency nust
be included in his 1992 incone; (2) whether petitioner is liable
for the 10-percent additional tax inposed by section 72(t) with
respect to a distribution froma qualified retirenent plan; (3)
whet her petitioner, who did not file a 1992 Federal incone tax
return, is liable for the addition to tax under section
6651(a) (1) for his failure to do so; and (4) whether a penalty
under section 6673(a) should be inposed upon petitioner.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
Petitioner was born on July 16, 1947. He was 45 years old and
married as of the close of 1992. He resided in Bethl ehem
Pennsyl vania, at the tinme the petition was filed.

Petitioner graduated from Wttenberg University in 1970. He
maj ored in business admnistration, a curriculumthat included
accounting courses. Apparently, after graduating from coll ege,
petitioner served in the U S Arny for a period of tine.

In 1972 petitioner began working for CGeiger's Beverage,
| ncorporated (Geiger's), a famly owned corporati on engaged in
t he business of nmalt beverage distribution. Petitioner was

enpl oyed by Geiger's from 1972 until 1987 or 1988. During sone
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or all of that tinme, he served as CGeiger's treasurer. Hi s day-
to-day responsibilities included managi ng Cei ger's warehouse and
routing functions.

Ceiger's stock was owned by petitioner, his brother M chael
Ceiger (Ceiger's secretary), his nother Alma Geiger (Ceiger's
president), and his sister Janice Lee Costner (Ceiger's vice
president). The spouses of the Ceiger siblings also held sone
interest in Ceiger's as well.

In 1988, all of the assets of Geiger's were purchased by
Li nda K. Wodward, Incorporated. Petitioner's enploynent with
Ceiger's was termnated as a result.

After the sale of its assets, CGeiger's adopted a 5-year plan
of liquidation. The final distributions in |iquidation were nmade
to its sharehol ders during 1992. After review ng certain of
Ceiger's books and records, petitioner's brother conputed the
appropriate anounts of distributions in |iquidation, and on
Decenber 12, 1992, prepared the Form 1096 and Forns 1099
regarding the distributions. Petitioner's nother was responsible
for making the distributions. |In calculating the anmount of
di stributions due to his siblings, petitioner's brother included
t he share hol dings of their spouses. Consequently, only four
Forns 1099 were generated; one for each Geiger sibling, and one
for petitioner's nother.

In 1992, as reflected in CGeiger's books and records, the
corporation nmade a $15,282 distribution in liquidation to

petitioner, as one of its sharehol ders.



During 1992, petitioner nmaintained an interest bearing
checki ng account at the First Valley Bank. For years prior to
the year in issue, he received refunds of Federal incone taxes,
sonetinmes anounting to thousands of dollars.

Respondent's Information Return Master File (I RW)
transcript indicates that several payors issued information

returns to petitioner for the taxable year 1992 as foll ows:

Type of
Payor Form i hcone Anount
CGeiger's Bvgs., Inc. 1099B S-T cap. gains $15, 282
First Vall ey Bank 1099- I NT | nt er est 34
U S. Treasury Dept. 1099- I NT | nt er est 16
Manuf acturer's Life 1099R Taxabl e distr. 1,771

In the notice of deficiency issued to petitioner on Novenber
20, 1996, respondent determ ned that petitioner nust include the
above itenms of inconme (the itens of incone) in his 1992 incone.
In conputing his 1992 taxable inconme, respondent took the itens
of income into account and all owed petitioner a personal
exenption deduction and the standard deduction appropriate for a
married individual who files a separate return. Petitioner's
1992 Federal income tax liability and the deficiency here in
di spute were conputed by application of the applicable rate of
Federal inconme tax to petitioner's taxable inconme and adding to
t hat anount the additional tax inposed by section 72(t) on the
di stribution from Manufacturer's Life. Respondent further
determ ned that petitioner is liable for the addition to tax
under section 6651(a) for his failure to file a 1992 Federal

i ncone tax return.



OPI NI ON

Petitioner does not deny receipt of any of the itens of
i ncone. Nor does he claimthat any particular itemof income has
been overstated or should be reduced either on technical or
factual grounds. Furthernore, he does not claimentitlenent to
deductions or credits not already allowed in the notice of
deficiency, and he does not contend that respondent erred in
determining his filing status.

Petitioner is aware and understands that, in general,
determ nati ons made by the Conm ssioner in a notice of deficiency
are presunptively correct, and the taxpayer has the burden of

proving themin error. Rule 142(a); Wlch v. Helvering, 290 U. S.

111, 115 (1933). However, relying upon cases such as Portillo v.

Comm ssioner, 932 F.2d 1128 (5th Cr. 1991), affg. in part, revg.

in part and remanding T.C. Menob. 1990-68; Anastasato v.

Conmm ssioner, 794 F.2d 884 (3d Cir. 1986), vacating and remandi ng

T.C. Meno. 1985-101; and CGerardo v. Commi ssioner, 552 F.2d 549

(3d Cr. 1977), affg. in part, revg. in part and remanding T.C
Meno. 1975-341, petitioner takes the position that the

determ nations nmade in the notice of deficiency in this case are
arbitrary and excessive, and therefore the determ nations are not
entitled to a presunption of correctness. Petitioner goes on to
argue that w thout the presunption of correctness, the

determ nations nmade in the notice of deficiency cannot be

sustai ned. According to petitioner, the determ nations are

invalid because they are based upon "naked assertions".
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During his presentation at trial and in his brief,
petitioner correctly (nore or less) recited the general
principles that govern the burden of proof in deficiency
proceedi ngs. However, he m stakenly proceeded as though those
principles relieved himof his burden of proof in this case.

Unli ke taxpayers in Portillo v. Conm ssioner, supra,

Anastasato v. Commi ssioner, supra, and Gerardo v. Conmmi SSioner,

supra, who denied receipt of all, or portions of, certain incone
charged to each in notices of deficiency, petitioner has not
denied, either in a pleading or in his testinony, that he
received any of the itens of inconme. Unsupported by such a
denial, his claimthat respondent's determnation is arbitrary
and excessive is itself nothing nore than a "naked assertion”
that does not entitle himto the relief fromthe burden of proof
that he seeks. Because petitioner did not deny receipt of sone
or all of the itens of inconme, or point to sone other error nade
in the notice of deficiency, we fail to see how respondent's
determ nations could be arbitrary and excessive. See Wite v.

Conmi ssioner, T.C. Menp. 1997-459.

There is insufficient evidence in the record to apply the
body of |aw established in the |ine of cases upon which
petitioner relies. Petitioner's case-in-chief anmounted to little
nore than his testinony that he could not renenber whether he
received any of the itens of inconme. As we advised petitioner at
trial, we consider his testinony in this regard incredible given

hi s educati onal background and apparent good health. As



recogni zed by other Federal courts, we understand the
difficulties encountered in proving a negative; however, if
petitioner did not receive any of the itens of incone, we would
expect that, at the very least, he would tell us so. See Wchita

Termnal Elevator Co. v. Comm ssioner, 6 T.C 1158 (1946), affd.

162 F.2d 513 (10th Cir. 1947).

Neverthel ess, to the extent that respondent had an
obligation to link petitioner to the incone-generating activities
relating to the itens of incone, he has satisfied that obligation
t hrough the introduction of predicate evidence. Absent sone
showi ng by petitioner as to how the distribution in |iquidation
shoul d have been divided between hinself and his spouse, there is
no basis for making any apportionnent. |In any case, the
presunption of correctness to which the Comm ssioner is normally
entitled remains intact in this case.

The burden of proof in this case is upon petitioner.

Rul e 142(a); Welch v. Helvering, supra at 115.

Hi s testinony that he cannot renenber any of the rel evant
transactions that gave rise to the itens of incone is
insufficient to satisfy his burden of proof. Because he has
failed to neet that burden, the determ nations nmade in the notice
of deficiency, including the additional tax inposed by section
72(t) and the addition to tax under section 6651(a) are

sust ai ned.
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By notion nmade at the conclusion of trial, respondent
requests the Court to inpose a penalty on petitioner under
section 6673(a). Section 6673(a)(1l) authorizes the Tax Court to
require a taxpayer to pay a penalty not to exceed $25,000 if the
proceedi ngs have been instituted or maintained by the taxpayer
primarily for delay or if the taxpayer's position in such
proceeding is frivolous or groundless. Sec. 6673(a)(1)(A and
(B). A position nmaintained by the taxpayer is "frivol ous" where
it is "contrary to established | aw and unsupported by a reasoned,

col orabl e argunent for change in the law. " Coleman v.

Conm ssioner, 791 F.2d 68, 71 (7th Cr. 1986).

Petitioner's pretrial correspondence to respondent contained
argunents that are typically deened frivolous for purposes of
section 6673(a). The objectionable argunents, however, are
contained in docunents introduced into evidence not by
petitioner, but by respondent. Petitioner's position in this
case focused alnost entirely on issues related to the burden of
proof, denonstrated by his ill-fated strategy to proceed as
though it did not rest wwth him Al though we consi der
petitioner's position on the point to be tenuous, we do not
consider it to be frivolous within the neaning of section
6673(a). Respondent's notion for a penalty under that section
wi |l therefore be deni ed.

To reflect the foregoing,

An _appropriate order and

decision will be entered.




